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ARGUMENT

Much of Defendants/Respondent's (Respondent's) Brief states their view of the
underlying "facts" of the case, speculates on "what motivates this appeal," includes a
discourse on the effect of the "Neel" decision, and further postulates "why we are here on
appeal."
Respondents "facts" are merely recitals of their view of the case, and are not
impartial. Their words are clearly intended to bias the reader against the character of the
Claimant, i.e. , using words like "sabotage" and "extreme." Their speculation and
discourse are also predisposed and one-sided and they ignore the true reasons for this
appeal. "What difference does it make?" is not the issue in this case.
The issue is whether or not the Commission followed the law as pertaining to this
case.
There is no dispute that the Claimant injured her knee at work on October 30,
2005, and underwent three subsequent surgeries, and suffered chronic, subjective knee
pain thereafter. The Commission decided that on August 9, 2007, the Claimant reached
MMI and Claimant "failed to show she is entitled to palliative treatment thereafter."
Respondents failed to address the clear error in the Commission' s finding that Dr.
Casey Huntsman, on whose opinion the Commission relied in determining when the
Claimant reached MMI, also stated that even though the Claimant was at MMI, "She
definitely needs to see Dr. Zoe for continued pain management." (See Claimant's
Exhibit #3, page 23)
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It is worth repeating that Dr. Huntsman referred the Claimant to Dr. Zoe and

prescribed continued pain management treatment after August 9, 2007. By letter to the
Surety dated October 4, 2007, Dr. Huntsman stated:
"I am writing this letter to let you know where I am at concerning Channel
Rish and her right knee problem. She is now 4 Yz months out from her
lateral release. She really does not feel like it has helped. She has seen
Dr. Zoe who is working on some pain management issues which I think
would be helpful for her. At this point in time, I recommend an
independent medical evaluation to determine what her true functional
status should be. I believe she is definitely in pain but there is nothing
mechanical that can be done surgically to make this better. I have told
her I do not think any further surgery is needed and she needs to continue
working on pain coping and pain management issues. Please contact me
if you have any questions or concerns about her situation." (Claimant's
Exhibit 3, p. 25, emphasis added)

In his chart note of that day - October 4, 2007 - Dr. Huntsman stated:
"I am glad she has pursued treatment with Dr. Zoe. Dr. Zoe is looking at
all her options. At this point in time, I think it would be good for her to
have an independent medical evaluation to determine what her functional
status should be at this point. She definitely needs continued pain
management. I definitely do not think any more surgery would be
beneficial for her." (Claimant's Exhibit 3, p. 26, emphasis added)
Dr. Zoe continued to treat the Claimant for her chronic knee pain with opioid
medications. A spine stimulator was prescribed on February 10, 2008 . (See Par. 35 of
Findings of Fact, Conclusions of Law and Recommendations) 1
The point of this appeal - completely ignored by Respondents - is that the
Claimant complied with the treatment recommendations of her treating physicians, Dr.
Huntsman and Dr. Zoe, and the Commission is clearly wrong using the August 9, 2007,

1

It should be noted here that on page IO of the Commission's Findings of Fact, par. 37, the Referee
erroneously stated that "On June 20, 2008, Dr. Zoe expressly noted on examination the absence of
temperature or color changes, and no allodynia - all of which she later testified in deposition would be
indicators ofCRPS . However, Dr. Zoe ' s deposition was never taken .
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date as the cut-off date for treatme nt for this industrial injury. After Dr. Zoe
receive d the
Respon dent's IME psycho logist Dr. McCla y's report in May of 2009, Dr.
Zoe
recomm ended taperin g down her medica tions and stopped treating Claima
nt.
(Claim ant's Exhibi t 6, p. 75)
Respon dents stopped paying any benefits after April of 2009. (Findin gs of
Fact,
par.11 2)
Claima nt did not seek further treatme nt for knee pain thereaf ter until Septem
ber
of 2009, when she saw her family doctor, Kay Christensen, M.D .. (Claim
ant's Exhibit 2,
p. 8)
I.C §72-432 provide s, in pertine nt part, that an employ er shall provide for
an
injured employ ee such reasona ble medical, surgical or other attenda nce or
treatme nt. .. as
may be reasona bly require d by the employ ee's physici an or needed immed
iately after an
injury . .. and/or a reasonable time thereafter. (empha sis added)
The treatme nt by Dr. Zoe was reasona bly required by the employ ee's physici
an,
Dr. Zoe, as Claima nt had been referred there by Dr. Huntsm an.
In August of 2007, there was no medical opinion opposin g those of Dr.
Huntsm an, i.e., that Claima nt "defini tely" needed continu ed pain manag ement
and that
the referral to Dr. Zoe for that purpos e was reasonable.

In Septem ber of 2009, after benefits were cut off by the Respon dent/Su rety, and
as her knee pain persiste d, Claima nt reasona bly relied on Medica id benefit
s to obtain
further treatme nt by Drs. Christe nsen, Liljenquist and Poston.
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The Commission cannot just look back, and with the benefit of hindsight, make
the determination almost solely on the basis of the success of the treatment to determine
what is reasonable and what is not.
CONCLUSION

Claimant's interest in this litigation is that the Commission properly apply the law
to the facts of this case. Claimant respectfully contends they did not. The Claimant is
entitled to benefits after August 9, 2007. Claimant contends that should include her
treatment up to and including pain management by Dr. Jason Poston that clearly related
to her chronic right knee pain caused by her industrial injury on October 30, 2005 .
Respectful! y,

Dated: i..\ , l l\ - 1..i) \ ~
PAUL T. CURTIS
Attorney for Claimant/ Appellant
Channel (Blacker) Rish
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